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Objective and Ground Rules
• Learn the general process by which the PSC makes its decisions in 

contested cases (e.g., construction cases and how you can 
participate throughout that process)

• Ground Rule #1: The presentation will address process only and 
there will be no discussion of the specifics or merits of any pending 
cases before the Commission.  References made to past cases are for  
illustration purposes only.  

• Ground Rule #2: Always read the rules and orders applicable to 
specific proceedings

• Ground Rule #3:The samples are just suggestions, not requirements
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Agenda
• Some Basics

- An Overview of Wisconsin’s Administrative Procedures 
Act, Wis. Stat. ch. 227, Wis. Admin. Code ch. PSC 2 and 
PSC Guidelines for Contested Case Proceedings 

• Review of the PSC’s website and Electronic Records Filing 
(ERF) System 

• Participation as Party vs. Member of Public

• Intervenor Compensation

• Our Sample Case for Illustration – Application for 
construction of high-voltage transmission line
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Some Basics
Administrative Agencies

• Administrative Agencies only have those powers which the 
Legislature grants or which can be implied by the statutes 
(enabling statutes) under which it operates

• Enabling statutes are strictly construed
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Some Basics
Wisconsin’s Administrative Procedures Act

• Wis. Stat. ch. 227

- Rulemaking Process, Wis. Stats. §§ 227.17 -227.30

- Declaratory Judgment Proceedings, 
Wis. Stats. §§ 227.40 – 227.41

• Contested Cases, Wis. Stats. §§ 227.44 – 227.60
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Some Basics - Contested Cases

• What is a contested case?

- Defined in Wis. Stat. § 227.01(3) as:

“an agency proceeding in which the assertion by one party of 
any substantial interest is denied or controverted by another 
party and in which, after a hearing required by law, a 
substantial interest of a party is determined or adversely 
affected by a decision or order.”

• There are 3 classes of contested cases
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Some Basics - Contested Cases

• Class 1 proceeding

- a proceeding in which an agency acts under standards 
conferring substantial discretionary authority upon it

• Class 2 proceeding
- a proceeding in which an agency determines whether to 
impose a sanction or penalty against a party (e.g. suspension, 
revocation, refusal to issue license)

• Class 3 proceeding
- not either a Class 1 or Class 2
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Some Basics - Contested Cases

• Hearings

- Conducted by agency or hearing examiner

- Prehearing conference, Wis. Stat. § 227.44(4)(a)

- Prehearing conference memorandum, Wis. Stat. § 227.44(4)(b)

- Transcript of hearings required, Wis. Stat. § 227.44(8)

• Evidentiary record

- Factual basis of decision must be based solely on the evidence 
and matters officially noticed.  
Wis. Stat. § 227.44(9)
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Some Basics - Contested Cases

• Prohibitions on Ex Parte Communications, Wis. Stat. § 227.50
• Type of communications precluded:  relative to the merits, threat, offer of reward
• Timing: Before decision is rendered and until the time period for filing an appeal 

has passed
• Persons prohibited from receiving an ex parte communication:

- The hearing examiner
- Any official or employee of the agency who is involved in the decision-

making process.
• Persons prohibited from making an ex parte communication:

- Agency official
- Other public employee “engaged in the prosecution or advocacy in connection 

with the matter under consideration or a factually related matter”
- A party or its agent to the contested case proceeding
- A person or their agent who directly or indirectly would have a substantial 

interest in the proposed agency action
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Some Basics - Contested Cases
• Decisions, Wis. Stat. § 227.47

-In writing

-Statement of Facts

-Conclusions of Law

-Identification of the Parties and persons who appeared before the 
agency

• Signed, filed and served, Wis. Stat. § 227.48

Wis. Stat. § 196.40 allows PSC to serve via email
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Some Basics – PSC’s compliance with ch. 227

•Docket – Wis. Admin. Code § PSC 2.02(7)

•Investigation, Proceeding or other matter opened 
by vote of the Commission

•Proceeding: A contested case or other docket that has 
a hearing. Wis. Stat. § 227.01(3) and Wis. Admin. 
Code § PSC 2.02(13)
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Some Basics – PSC compliance with ch. 227

• Ex Parte

• Timing:   The filing of the Notice of Proceeding for a contested case 
triggers ex parte, but PSC in practice starts this process sooner in most 
cases (minimum of 90 days before application is filed with the PSC)

• Persons prohibited from receiving an ex parte communication: 
Commissioners and hearing examiner only (2013 Wisconsin Act 28)

• Persons prohibited from making ex parte communications: all parties, any 
other interested person.  Excludes PSC staff who are advisory only.
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Some Basics – PSC application of ch. 227

• Wis. Admin. Code ch. PSC 2 – Procedure and Practice

• Guidelines for Contested Case Proceedings

• Case specific!!  Incorporated as part of prehearing conference 
memorandum or scheduling order.  ALWAYS read the guidelines 
established for that particular proceeding.  All parties to proceeding must 
comply with these guidelines.
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http://docs.legis.wisconsin.gov/code/admin_code/psc/2
https://psc.wi.gov/Documents/Guidelines%20for%20Contested%20Case%20Proceeding%207-2017.pdf


PSC Website
and

Electronic Records Filing (ERF) System

• Tracking and/or Subscribing to Proceedings

• Resources

• Submitting Public Comments

• Filing Testimony and Exhibits

• www.psc.wi.gov
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http://www.psc.wi.gov/


Tracking Cases

• At the beginning of a case, our records management assigns a case 
number, or “docket number.”

• There are 3 parts to a docket number

•   XXXX-XX-XXX

• First number is the Utility Identification number, assigned 
alphabetically to each utility.  Eg. ATC (137), NSPW (4220), More 
than one Utility (5)
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Tracking Cases

• XXXX-XX-XXX

• Second number is the docket type, a two letter designation to 
identify the type of docket.  Commonly used include: FR (fuel 
rates); UR (utility rates); WR (water rates); CE (construction-
electric); SB (stocks/bonds); GF (other case/general)

• Third number is a sequential designation, by utility and docket type 
that starts at 100.  For certain dockets that are opened on annual 
basis, last number may denote year (xxxx-xx-2018)  
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Tracking Cases

• ERF allows easy computer access to information about pending 
dockets and ability to subscribe to cases to receive automatic 
updates anytime something is filed in case and to subscribe to 
the calendar to receive calendar invites to activities in the case  

• Go to psc.wi.gov and click on the E-Services portal on the top of 
the homepage
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E - Services
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Resources 
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Resources 
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Resources
Project Specific Pages

• Example of project page
• One stop for all case related info

• Key project documents

• Opportunities for public participation

• Interactive Project Maps
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https://psc.wi.gov/Pages/CommissionActions/HighlightedCases.aspx


Resources
Docket Calendar
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Resources
Docket Calendar
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A Case: Start to Finish 

• Sample case – transmission line requiring a Certificate of Public 
Convenience and Necessity (CPCN)

•How to Participate
• As member of the public
• As a party 

•Available Funding for Party Participation
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The Application 
• Application filing requirements vary depending on the type of a 

case.  Can be as simple as a letter sent requesting that a docket be 
opened and giving a proposed docket title.

• Usually contains all the information the utility believes supports its 
request

• Certain applications, such as for construction of a high-voltage 
transmission line, require pre-application steps be taken.  See Wis. 
Admin. Code § PSC 111.51(2)
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The Application 

• Public Notification of Commencement of PSC Review
• Notifies government officials and libraries in project area of filing of 

application and copy of same

• Example

• Completeness Determination
• Starts time period for review, 180 days with extension up to an additional 

180 days

• Example
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=352020
http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=352020


Environmental Review 

• Public Notification of Scoping Sessions
• Sent to property owners and public officials along the proposed routes

• Overview of project, jurisdiction, type of environmental review

• Open house meeting(s) in project area to explain project, review process, 
and solicit input from the public to help the PSC and DNR determine the 
scope of the environmental review

• Example
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=335153


Environmental Review 

• Public Participation
• Scoping letter gives direction how/when to participate

• Initial comments on scope of the review/things that should be considered

• Comments at one of the open house meeting sessions

• Written comments

• By Mail

• Via the PSC’s website 
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https://psc.wi.gov/Pages/Home.aspx


Environmental Review 

• Draft Environmental Impact Statement (EIS)

• Available for 45 day public comment period

• Example Notification Letter

• Both parties and members of the public may comment on the Draft EIS

• Final EIS admitted to the record

32

http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=340115


Filing a Public Comment 

33



Public Participation 
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Public Participation 
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Notice of Proceeding 

• After the application is filed and deemed complete a Notice of 
Proceeding is approved by the Commission
• Brief description of application

• How to obtain information about proceeding

• How to participate in proceeding

• Intervention

• WEPA

• Assessment notice

• Commission contact person

•Example
36

http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=338787


Becoming a Party
• Intervention by Right:  Wis. Admin. Code § PSC 2.21(1). “A person whose 

substantial interest may be affected by the commission’s action or inaction in a 
proceeding shall be admitted as an intervenor.”

• Permissive Intervention: Wis. Admin. Code § PSC 2.21(2). “A person not 
satisfying the criteria of sub. (1) may nevertheless intervene in a proceeding or 
docket if the person's participation likely will promote the proper disposition of 
the issues to be determined in the proceeding or docket and if the person's 
participation will not impede the timely completion of the proceeding or docket.”

• Intervenor Compensation - Wis. Stat. § 196.31 and Wis. Admin. Code ch. PSC 3
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Becoming a Party
• How to Intervene, Wis. Admin. Code § PSC 2.21(3) – file a request on ERF

• Cleary articulate interest in project and how PSC action on the project will impact that 
interest

• Indicate how your participation will promote the proper disposition of the issues to be 
determined in the proceeding

• Examples of Intervenors for construction cases: CUB; WIEG; Sierra Club; Clean Wisconsin; 
municipalities; local landowner groups

• Organization

• Municipality

• Landowner Group

• Individual/Business
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=338975
http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=298536
http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=204709
http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=339490


Becoming a Party

• Parties are required to use ERF system
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Becoming a Party
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Becoming a Party

41



Becoming a Party
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Becoming a Party
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Becoming a Party, or Not?

• Parties must comply with all procedural and filing requirements, 
including but not limited to Guidelines for Contested Case Proceedings

• Parties are subject to discovery

• Any witnesses offered by parties are subject to cross-examination

• Parties are eligible for intervenor compensation 
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Becoming a Party, or Not?

• Members of the public can participate without becoming a party

- Mailing written comments

- Testifying at hearing or submitting written comment at hearing

- Making comment through PSC’s website

- PSC staff not a party but actively participates 
Wis. Admin. Code § PSC 2.03, Role of commission staff  “(1) 
Except as provided in sub. (2), members of commission staff appear 
neither in support of nor in opposition to any cause, but solely to 
discover and present, if necessary, information pertinent to the 
docket” 45



Becoming a Party, or Not?

Balance between Party Testimony and Public Comments 
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Intervenor Compensation
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Intervenor Compensation
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• Wis. Stat. § 196.31(1)

• In any proceeding before the commission, the commission shall compensate 
any participant in the proceeding who is not a public utility, for some or all of 
the reasonable costs of participation in the proceeding if the commission finds 
that: 

 (a) The participation is necessary to provide for the record an adequate 
presentation of a significant position in which the participant has a 
substantial interest, and that an adequate presentation would not occur 
without a grant of compensation; or 

 (b) The participation has provided a significant contribution to the record 
and has caused a significant financial hardship to the participant. 

• Wis. Admin. Code ch. PSC 3



Intervenor Compensation
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• Eligibility – PSC 3.02

• A customer of the utility which is the subject of the proceeding; or 
someone who may be materially affected by the outcome of the 
proceeding. 

• Someone for whom intervention in the proceeding would cause 
significant financial hardship without compensation.

• Someone who represents an interest material to the proceeding which 
but for an award of compensation would not be adequately represented. 

• Someone whose interest must be represented for a fair determination in 
the proceeding. 

• Someone who has been granted party status and who will participate in 
the proceeding as a party. 



Intervenor Compensation
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• Compensable Costs – PSC 3.04

• Attorney Fees

• Expert Witness Fees

• Cost of clerical services

• Preparation of studies, displays, exhibits

• Travel expenses



Intervenor Compensation
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• When and How to Apply

• After intervention and then as soon as possible, not more than 15 
days following prehearing conference (Wis. Admin. Code § PSC 
3.03(1))

• Use Application available on-line

• Tips – Be as specific and as detailed as possible

• Example

• Request

https://psc.wi.gov/Documents/intervenorCompensationApplication.docx
http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=208350


Intervenor Compensation
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• Review Process

• Reviewed by Docket Coordinators and DBPM and 
submitted to Commission

• Commission considers information from staff and others 
(PSC 3.02(2))

• Commission reviews all information submitted and makes 
decision at open meeting

• Can grant, deny in whole or in part

• Discretionary



Intervenor Compensation
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• Post Award
• If PSC modifies the request, re-adjust and re-submit your budget with the 

approved figures before commencing work

• Keep detailed billing records (which must be retained for 3 years after 
receipt of payment)

• Submit claim for payment no later than 90 days after completion of 
participation

-  Partial Payments can be claimed (quarterly) 

• Request for payment must be supported by detailed invoices, budgets to 
actuals summary and an affidavit attesting to correctness

• Payment can be denied and is subject to refund if recipient does not 
provide the representation of interests for which its application is approved



Pre-Hearing Process

• Prehearing Conference before ALJ
- Sets schedule and identifies issues

- Example – Notice of Prehearing Conference
- Example – Prehearing Conference Memorandum/Scheduling Order

• Parties may make Discovery/Data Requests to each other, 
Wis. Admin. Code § PSC 2.24
• Review Guidelines for Contested Case Proceedings for timing and 

procedures
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=339141
http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=339993


Pre-Hearing Process

• Pre-Filed Testimony/Exhibits

- Direct, rebuttal, surrebutal—review Guidelines for naming 
conventions 

- Example
- Each round of testimony narrows the issue for the hearing

•Confidentiality, PSC 2.12
- Must file public and redacted versions
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=345833


The Hearing 
• General Process

- Notice of Hearing issued

- Hearing conducted by administrative law judge

- Recorded by court reporter

- Commissioners may attend

• Technical/Party Hearing Session

- Trial-type hearing, with testimony and cross-examination

- Generally public but could be closed session in camera

• Public Hearing Session(s) in project area
- Members of the public may provide input electronically on ERF or by testifying at public 

hearing
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=342741


The Hearing 

• Introduction of pre-filed testimony and exhibits

• Cross Examination

• Public Testimony

• Live broadcasts of hearings held in Madison
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The Hearing 
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The Hearing 
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Post Hearing 
• Briefs

• Cannot present new evidence

• Decision Matrix prepared

• Summary of issues, party positions and record citations

• Draft, Insertion of Party Positions, Final

• Guide for Commissioners, non-binding

• Example 

• Commissioners receive briefings from Commission staff

• Open Meeting Discussion(s)
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=346574


Open Meetings
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Public E-Agenda
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Final Decision

• At the open meeting, Commissioners discuss record and reach 
decision

• Oral discussion is not the ruling of the Commission, the final 
decision is the written Order/Final Decision

- Example
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http://apps.psc.wi.gov/vs2015/ERF_view/viewdoc.aspx?docid=348323


More Detailed Information 
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Summary

• Stay Informed 

- Subscribe to docket

- Subscribe to docket calendar

•Attend environmental scoping meetings

•File comments

• Scope of environmental review, draft EIS, final EIS, on the issues

• Attend/Participate in Hearings
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Questions?
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